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1 The first call for a ‘Yugoslavia Tribunal’ actually predates the wars. It came not from an
international lawyer, but from a local journalist. On 16 May 1991, Mirko Klarin wrote an article in
a local newspaper entitled ‘Nuremberg Now’, in which he proposed that:

‘Things being the way they are, would it not be better if our big and small leaders were made to
sit in the dock instead of at the negotiating table? And if, with the help of world-famous experts
in international laws of war, we had a Nuremberg Trial of our own, no matter how small and modest?
Not when ‘this is all over’ but instead of whatever might soon befall us.’ (Mirko Klarin, ‘Nuremberg
Now!‘ Borba, 16 May 1991)

Marlies Glasius, Francesco Colona, The Yugoslav Tribunal: The Moving Targets of a Legal Theatre, 2014
www.dare.uva.nl/document/2/ 151941

2 While the work of the ICTY has been aimed principally at the people of the former Yugoslavia,
it has had a broader significance as well. This Tribunal represents an historic first step toward end-
ing the tradition of impunity for mass crimes by establishing an effective system of international
criminal law.

Theodor Meron, President of ICTY, May 23rd 2003
www.icty.org/en/press/ message-president-meron-icty-community-occasion-tribunals- 10th-anniversary

3 Resolution 827 of the United Nations Security Council, May 25th 1993

Art. 2: The Security Council, acting under Chapter VIl of the Charter of the United Nations decides
hereby to establish an international tribunal for the sole purpose of prosecuting persons responsible
for serious violations of international humanitarian law committed in the territory of the former
Yugoslavia between 1 January 1991 and a date to be determined by the Security Council upon the
restoration of peace and to this end to adopt the Statute of the International Tribunal annexed to
the above-mentioned report;

https://documents-dds-ny.un.org/doc/UNDOC/GEN/N93/306/28/IMG/N9330628.pdf?OpenElement

4 ADOPTION OF THE AGENDA

The agenda was adopted

ESTABLISHMENT OF AN INTERNATIONAL TRIBUNAL FOR THE PROSECUTION OF PERSONS RESPONSIBLE
FOR SERIOUS VIOLATIONS OF INTERNATIONAL HUMANITARIAN LAW COMMITTED IN THE TERRITORY
OF THE FORMER YUGOSLAVIA

The PRESIDENT (interpretation from Russian): There were 15 votes in favour. The draft resolution
has therefore been adopted unanimously as resolution 827 (May 25th 1993).

www.icty.org/x/file/Legal%20Library/Statute/930525-unsc-verbatim-record.pdf
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5 The creation of an international war crimes tribunal in 1993 to prosecute violations of
international humanitarian law in the former Yugoslavia was the first such institution since Nurem-
berg nearly 50 years earlier. Paradoxically, although some advocates for the creation of the tribunal
saw it as the modern day genesis of a sweeping movement to take war crimes justice global and
make legalism a constant factor in dealing with the aftermath of wars and mass atrocity, for the
diplomats who ultimately created the International Criminal Tribunal for the former Yugoslavia
(ICTY) based in The Hague, it was nothing of the sort.

Creating the tribunal was, for many of them, a fig leaf to pacify critics calling for action, including
military intervention, to stop the war in Bosnia and Herzegovina. It was not at all clear that the
tribunal would ever actually indict any of the senior level protagonists in the Balkan wars, and
several diplomats were wary of its potential to complicate diplomacy, the favored approach to
end the wars in the region. Thus the Hague Tribunal was a bundle of contradictions, a showcase of
the tensions between liberal legalism, realism, and the international society perspective.

From humble and inauspicious beginnings the trials at the Hague Court were to lead a revolution
in international law and politics - the indictment of a sitting head of state and his trial after he
left office.

Kingsley Chiedu Moghalu, Global Justice : The Politics of War Crimes Trials, 2006

6 Madeleine Albright, December 2002, ICTY courtroom

‘It was easy enough to take the first vote in February to get the Tribunal created, but nobody
really believed that it would work. They said that there would never be indictees, and then they
said there would never be any trials, and then they said there would never be any convictions,
and there would never be any sentencing.*

Antonio Cassese, ICTY President (1993-1997)

‘When | came here | hoped the Tribunal would start operating right away but then | released that
actually we had nothing, zero... There was nothing, zero, there was no rules of procedure, no
case, no prosecutor.*

Gabriele Kirk-McDonald, ICTY President (1997-1999)

‘We didn’t have a budget in the beginning. The UN would give allotments to us for say three
months, like you give to a child and say - don’t spend it all in one place. How do you set up a
tribunal when you can’t even give contracts to people?! Frustrating.*

All quotes from ‘Against All Odds‘, a documentary by SENSE (South East News Service Europe) Agency, 2003, about
the first ten years of the International War Crimes Tribunal for the former Yugoslavia, and the great battles it has
had to fight over the past decade: for survival, for respect and for time.

Transkript and trailer: www.sense-agency.com/documentaries.42.html

7 One of the biggest obstacles in the way of the effective functioning of the Tribunal in its
early years was inadequate funding. The first Prosecutor, Richard Goldstone, lamented the fact
that ‘The Tribunal has been the child of an insolvent parent, with all the consequences that has.’
The problem was that the Statute provided that the budget of the Tribunal would be drawn from
the regular budget of the UN. The addendum to the Report of the Secretary-General estimated
that the operating costs for the first full year of operation would be approximately $31.2 million.
The Secretary-General was granted an initial $5.6 million for six months from 1 January to 30
June 1994.

Rachel Kerr, The International Criminal Tribunal for the Former Yugoslavia: An Exercise in Law, Politics and Diplomacy, 2004

8 During the Tribunal’s first 2 years, it did not have a formal U.N. budget but instead operated
with funds advanced by the Secretary General from the U.N. regular general budget with only a
6-month commitment authority. Under this condition, the Tribunal could not enter into any long-
term commitments extending beyond its temporary budget authority. This also meant that since
the Tribunal had no permanent funding, a formal lease for premises could not concluded until
1994, and the Tribunal could not recruit experienced staff and personnel other than on short-term
contracts. Further, it could not purchase and install the technical equipment necessary to start
investigations.

United States General Accounting Office, Report to the Chairman/Committee on Foreign Relations/U.S. Senate,
Former Yugoslavia: War Crimes Tribunal’s Workload Exceeds Capacity, 1998, www.gao.gov/assets/230/225764.pdf

9 As a result, it took eight years, from 1993 to 2000, for the Yugoslav Tribunal to grow from
a homeless organization with eleven judges and an approved budget of just $500,000 to an insti-
tution with a staff of 2,100 drawn from seventy-four countries, several facilities, and an annual

budget of over $100 million.

Paul R. Williams, Michael P. Scharf, Peace with Justice? War Crimes and Accountability in the Former Yugoslavia, 2002

10 The first President of the Tribunal, Antonio Cassese, acknowledged with a sense of under-
statement that [...] ‘At first, it did not disappoint. It staggered from one crisis to another: lack of
funding; lack of intelligence cooperation from the great powers; lack of staff; threats of amnes-
ties; inability to do investigations; inability to deter war criminals.’ The lack of any effort on the
part of major western powers to deliver either a working budget or defendants has been well-
documented. What has been less emphasized is how the Tribunal was kept alive by the dogged
persistence of a handful of lawyers, exemplified for instance by Graham Blewitt, acting deputy
prosecutor who kept working when he failed to get paid - or supervised - for many months.

Marlies Glasius, Francesco Colona, The Yugoslav Tribunal: The Moving Targets of a Legal Theatre, 2014
www.dare.uva.nl/document/2/ 151941

11 Richard Goldstone, Chief Prosecutor (1994-1996)

‘When | got in the Tribunal in August 1994, it had been almost written off by many well wishers,
not by the opponents of the Tribunal. Many people, particularly in the media, had written off the
Tribunal as some sort of conscience of the West that it did not intend to work.*

Antonio Cassese, ICTY President (1993-1997)
‘| knew coldly - if | could think in a cold way - | knew that we have no chance in succeeding but |
thought we should show a lot of enthusiasm and at least work, do whatever we could.*

Claude Jorda, ICTY Judge from 1994, President (1999-2003)

‘The Security Council established the Tribunal based on Chapter VII. The Chapter VIl stipulates
that the Tribunal be dissolved once peace is restored. Peace was restored in 1995. Fortunately,
we’d started functioning... That is to say, if you want to dissolve us, you can, but what you can not
do is act under the pretext that it doesn’t work.*

SENSE Agency, Against All Odds, 2003, www.sense-agency.com/documentaries.42.html

12  We have come a long way in the two years since November 1993 when the Tribunal was
established. At that point in time, the Tribunal consisted of 11 judges and a Statute. It had no
budget, no seat, no courtroom, no prison, no staff, no code of criminal procedure. Most debilitat-
ing of all, for the first nine months of its existence the Tribunal had no functioning Prosecutor. In
the time since then we have taken great strides. As a result, we can now proudly state that every-
thing is in place at the Tribunal. At long last we are engaged in the administration of justice.

In the two years since November 1993 we have gone from being a lofty - some might have said
nebulous - idea to a living reality.

Address of Antonio Cassese, ICTY President, to the UN General Assembly, 7 November 1995

www.radioradicale.it/address-of-antonio-cassese-president-of-the-international-criminal-tribunal-for-the-former-
yugoslavia-to-the-general-assembly--0

13 Gabriele Kirk-McDonald, ICTY President (1997-1999)

‘After the (first) judgment had been issued, | was in the hall talking to someone, | said | feel like |
was one of the Wright brothers - the two who flew the first airplane in the US, because we did not
know whether our rules of procedure and evidence would fly, whether they would work, how they
would work. But the plane flew and it landed. There was some turbulence but it did land.*

SENSE Agency, Against All Odds, 2003, www.sense-agency.com/documentaries.42.html

14 Dates of key events in creation of the Tribunal

United States General Accounting Office, Report to the Chairman/Committee on Foreign Relations/U.S. Senate
Former Yugoslavia: War Crimes Tribunal’s Workload Exceeds Capacity, 1998, www.gao.gov/assets/230/225764.pdf

|
Event Date
February 1993

Security Council authorizes creation of Tribunal and
requests Secretary General report on implementation
proposals and options

Security Council approves the Secretary General's report May 1993

and establishes Tribunal

General Assembly elects 11 judges September 1993
Judges adopt rules of procedure and evidence February 1994
Tribunal hires first investigator and legal officer June 1994

First field investigation begins July 1994

First Prosecutor takes office August 1994
November 1994
April 1995

May 1996

Source: U.N. Security Council resolutions and Tribunal annual reports.

First indictment issued
First indictee taken into custody
First trial begins

15  With regard to the establishment of the Tribunal, Resolution 827 determined that the seat
of the Tribunal shall be in The Hague. The Dutch government located suitable premises for the
Tribunal in the west wing of the Aegon Building in The Hague, leased from the Aegon Insurance
company.

Rachel Kerr, The International Criminal Tribunal for the Former Yugoslavia: An Exercise in Law, Politics and Diplomacy, 2004

16  The city of The Hague is seat of the following international judicial institutions:
International Court of Justice, ICJ, www.icj-cij.org

International Criminal Court, ICC, www.icc-cpi.int

International Criminal Court for the former Yugoslavia, ICTY, www.icty.org

United Nations Mechanism for International Criminal Tribunals, www.unmict.org
Special Tribunal for Lebanon, www.stl-tsl.org

Permanent Court for Arbitration, www.pca-cpa.org

EUROJUST, The European Union’s Judicial Cooperation Unit, www.eurojust.europa.eu
Hague Academy of International Law, www.hagueacademy.nl

Hague Conference on Private International Law (HCCH), www.hcch.net

Iran-United States Claims Tribunal (IUSCT), www.iusct.net
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17 United Nations International Criminal Tribunal for the former Yugoslavia

www.icty.org

18  And the war is still with us. One need only mention The Hague to see that. | guess that
every Dutchman would be astonished by the strong emotions provoked in Croatia, Serbia, and
even Bosnia (because Bosnia is more cooperative with the tribunal) by the mention of this pretty
Dutch city. Ever since 1993, when the International Criminal Tribunal for the former Yugoslavia
was established there, The Hague has been a source of controversy in the Balkans. The ICTY was
established because the former Yugoslav states were either unable or unwilling to prosecute their
own war criminals. Far from being independent, their judicial systems were deeply corrupt, and
there would have been enormous political pressure if alleged war criminals were tried in local
courts. Back home in Croatia, this argument immediately became fiercely disputed. Opponents
of the International Tribunal on the right argued that the ICTY court was a political instrument
established to punish and humiliate their country.

Slavenska Drakuli¢, They Would Never Hurt a Fly - War Criminals on Trial in The Hague, 2004

19 Statute of the International Criminal Tribunal for the former Yugoslavia

Art. 1: Competence of the International Tribunal

The International Tribunal shall have the power to prosecute persons responsible for serious viola-
tions of international humanitarian law committed in the territory of the former Yugoslavia since
1991 in accordance with the provisions of the present Statute.

Art. 2: Grave breaches of the Geneva Convention

Art. 3: Violations of the laws and customs of war

Art. 4: Genocide

Art. 5: Crimes against humanity

Updated Statute of the International Criminal Tribunal for the former Yugoslavia, 2009
www.icty.org/x/file/Legal%20Library/Statute/statute_sept09_en.pdf

20 Some of the Tribunal’s Achievements:

- Bringing justice to the victims

By holding individuals responsible for crimes committed in the former Yugoslavia, the Tribunal is
bringing justice to victims. The Tribunal has indicted 161 accused for crimes committed against
many thousands of victims during the conflicts in Croatia (1991-1995), Bosnia and Herzegovina
(1992-1995), Kosovo (1998-1999) and the Former Yugoslav Republic of Macedonia (2001).

- Giving victims a voice

The Tribunal has provided thousands of victims the opportunity to be heard and to speak about
their suffering. Many of them displayed exceptional courage in recalling their harrowing experi-
ences. The Tribunal preserves their testimonies in court transcripts and video recordings.

www.icty.org/en/about/ tribunal/achievements

21 The Tribunal claims two achievements relating to victims: ‘bringing justice to victims’ and
‘giving victims a voice’. In relation to the first, it claims that ‘...the Tribunal is ensuring that the
victims can see that the individuals who are responsible for their suffering are convicted by an in-
ternational criminal court and sent to prison’. For the Tribunal, then, trial and punishment equals
bringing justice to victims, so that this achievement is actually none other than the previous. This
equation has been challenged by academics and by the victims themselves. [...] Finally, Stover
describes how Srebrenica survivors in particular, have often rejected any justice from a ‘UN court’
because the UN was the very organization that failed to save their loved ones.

Marlies Glasius, Francesco Colona, The Yugoslav Tribunal: The Moving Targets of a Legal Theatre, 2014
www.dare.uva.nl/document/2/ 151941

22 Legal accountability is no more just a moral exhortation and wishful thinking for victims,
but a moral obligation related to criminal policy goals, such as ending impunity and enforcing
international norms, in order to attain peace through justice. The international criminal Tribunal
for the Former Yugoslavia was established in 1993 and since then, has strived to hold accountable
those individuals bearing the highest level of responsibility for the international crimes committed
during the Balkan conflicts. However, from its onset, this Tribunal had to face much criticisms and
scepticism stemming from various sources.

Mina Rauschenbach, Damien Scalia, Individuals accused at the ICTY: Distinguishing between perceived accountability

and legally ascribed accountability, 2013
www.ecpr.eu/ Filestore/PaperProposal/7271ca99-35fa-46b2-ac92-91c4a81f2dc2. pdf

23 Moreover, there is an unfortunate tradition of conflict between the norm of accountability
and the approach of accommodation. [...] Efforts to build peace in the former Yugoslavia were
not exempt from the conflict between justice and accommodation. According to Payam Akhvan
of the Office of the Prosecutor, ‘from its very inception in 1993, the ICTY was surrounded by the
so-called ‘peace versus accountability’ controversy. It was argued indicting political and military
leaders such as Radovan Karadzi¢ and Ratko Mladi¢ would undermine the prospects of a peace
settlement because they were indispensable to ongoing negotiations, and because they would
have no incentive to put an end to the fighting without assurances of immunity or amnesty.‘

Paul R. Williams, Michael P. Scharf, Peace with Justice? War Crimes and Accountability in the Former Yugoslavia, 2002

24 Some of the Tribunal’s Achievements:

- Holding leaders accountable

By holding individuals accountable regardless of their position, the Tribunal has dismantled the
tradition of impunity for war crimes. The Tribunal indicted heads of state, prime ministers, army
chiefs-of-staff, government ministers and many other leaders from various parties to the Yugoslav
conflicts. Thanks to the Tribunal, the question is no longer whether leaders should be held accountable,
but rather how best to ensure they will be called to account.

www.icty.org/en/about/ tribunal/achievements

25 In its judgement, the Nuremberg Tribunal recognized that: ‘... crimes against international
law are committed by men not by abstract entities and only by punishing individuals who commit
such crimes can the provisions of international law be enforced.*

It was only after the shocking crimes committed during the disintegration of the former Yugoslavia

that the international community established another international criminal tribunal in 1993. The

ICTY was established by the UN Security Council, acting on the basis of its power under Chapter VIl

of the UN Charter. The Security Council found that serious violations of international humanitarian
law constituted a threat to international peace and security, and it considered that the prosecution
of persons responsible for these violations would contribute to the process of national reconciliation
and to the restoration and maintenance of peace.

In this context, we have focused our efforts on the most atrocious and heinous crimes, and we
also concentrate our prosecutions on the main perpetrators or the architects of these crimes.

To conclude, the basic point to be made is that an essential pre-condition for reconciliation is the
removal from the scene of high-level war criminals, so that their influence cannot continue in the
post-conflict arrangements.

Carla del Ponte, The Role of International Criminal Prosecutions in Reconstructing Divided Communities, 2003
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26  The Tribunal has indicted 161 persons for serious violations of international humanitarian
law committed in the territory of the former Yugoslavia

(2 currently at trial, 8 before the Appeals Chamber, 81 sentenced, 19 acqitted, 13 referred to
national jurisdication, 36 had their indictments withdrawn or are deceased, 2 retrial to be
conducted by MICT)

www.icty.org/en/ cases/ key-figures-cases

27  More than 4650 witnesses testified since the Tribunal’s first trial in 1996. Those include:
victim or survivor witnesses, ‘insider‘ witnesses (people who were close to the defendants),
perpetrator witnesses (who pleaded guilty), expert witnesses.

www.icty.org/en/about/registry/witnesses

28 Victims and witnesses play a crucial part in ICTY proceedings. Unlike the Nuremberg trials
which relied primarily on documentary evidence, the ICTY relies on witnesses to provide the ma-
jority of the information. A testimony not only enables the judges to render a fair judgement, it
also helps the people of the region and the international community to learn the truth about the
crimes committed in the former Yugoslavia and to deter persons from committing these crimes
again. By testifying, witnesses make a necessary and valuable contribution to the restoration of
justice and reconciliation in the region. In addition to that, testifying at the Tribunal also provides
an opportunity for victims to describe what happened to them.

www.icty.org/en/about/registry/witnesses/faq

29 - Grave breaches of the Geneva Conventions of 1949

The four Geneva Conventions set forth rules for the wartime protection of civilians, who do not
take part in the fighting, and sick, wounded or shipwrecked members of armed forces and prisoners
of war, who can no longer fight.

Pursuant to Article 2 of the ICTY Statute, the Tribunal has jurisdiction to prosecute persons committing
or ordering to be committed these grave breaches of the Geneva Convention:

wilful Kkilling; torture or inhuman treatment, including biological experiments; wilfully causing great
suffering or serious injury to body or health; extensive destruction and appropriation of property,
not justified by military necessity and carried out unlawfully and wantonly; compelling a prisoner
of war or a civilian to serve in the forces of a hostile power; wilfully depriving a prisoner of war or
a civilian of the rights of fair and regular trial; unlawful deportation or transfer or unlawful con-
finement of a civilian; taking civilians as hostages.

- Violations of the laws or customs of war

The laws or customs of war regulate the conduct of armed conflict, including towards civilians.
Article 3 of the ICTY Statute sets out a non-exhaustive list of violations punishable under its juris-
diction. The list includes, for example, the employment of poisonous weapons, wanton destruction
of cities not justified by military necessity, destruction of institutions dedicated to religion and
plunder of public or private property.

The laws or customs of war are a body of international law introduced through various international
treaties, conventions and agreements, most notably the Hague Conventions of 1899 and 1907 and
the Geneva Conventions of 1949 and Additional Protocols of 1977, as well as through the develop-
ment of customary international law.

- Crimes against humanity

The notion of crimes against humanity has evolved over many decades and they were included
in the Charters of the Nuremberg and Tokyo Tribunals which conducted trials in the aftermath of
World War Il. Article 5 of the ICTY Statute defines them as the following crimes when committed
in armed conflict, whether international or internal in character, and directed against any civilian
population: murder; extermination; enslavement; deportation; imprisonment; torture; rape;
persecutions on political, racial and religious grounds; other inhumane acts

- Genocide

Article 4 of the ICTY Statute incorporates Articles 2 and 3 of the 1948 Convention on the Prevention
and Punishment of the Crime of Genocide. Article 4 lists acts which constitute genocide, if com-
mitted ‘with intent to destroy, in whole or in part, a national, ethnical, racial or religious group,
as such‘. These acts include killing members of the group and causing serious bodily or mental
harm to members of the group. In addition to genocide, conspiracy to commit genocide, direct
and public incitement to commit genocide, attempt to commit genocide and complicity in genocide
are also punishable under Article 4.

www.icty.org/en/about/ tribunal/ mandate-and-crimes-under-icty-jurisdiction

30 ICTY Court Records

Online database of the Tribunal’s case documents. With all public filings from 1994 up to today,
this fully searchable tool contains more than 190,000 records, ranging from arrest warrants, mo-
tions, exhibits, through to the final appeal judgement in every case heard at the Tribunal.

http://icr.icty.org

31 The ICTY, as any court, does not create a complete narrative. But they gathered evidence,
which no one else probably would ever have bothered about. The facts they established have
proofed correct in many trials.

Iva Vukusi¢, PhD Candidate Uetrecht University, Interview on February 2nd 2016

32  The most significant scientific legacy of the Hague Tribunal is, in my opinion, the huge
amount of documentation this court left behind. We are talking about a single, combined archive.
It is an incredible source of information, to be used in a great deal of scientific research in the
future.

Christian A. Nielsen, The Hague Tribunal has written a decent historical draft of the breakup of the former Yugoslavia,
http://www.recom.link/ 137750-2

33 If power in the Balkans continues to be wielded by untouchable, informal networks of
predatory politicians, rogue intelligence operatives, and gangsters, self-sustaining peace will be
unattainable. [...] Unless the rule of law prevails over the legacy of lawless rule in the region, the
cycle of conflict will inevitably be repeated.

United States Institute for Peace Special Report: Lawless Rule Versus Rule of Law in the Balkans
www.usip.org/sites/default/files/sr97.pdf

34 Some of the Tribunal’s Achievements:

- Strengthening the rule of law

The Tribunal has influenced judiciaries in the former Yugoslavia to reform and to continue its work
of trying those responsible for war crimes. The Tribunal works in partnership with domestic courts
in the region - transferring its evidence, knowledge and jurisprudence - as part of its continuing
efforts to strengthen the rule of law and to bring justice to victims in the former Yugoslavia.

www.icty.org/en/about/ tribunal/achievements

35 Updated Statute of the International Criminal Tribunal for the former Yugoslavia, 2009

www.icty.org/x/file/Legal%20Library/Statute/statute_sept09_en.pdf

36  Amor Masovi¢, politician and chairman of the Bosnian Federal Commission for Missing Persons
‘Were it not for the Tribunal, we would perhaps still be discussing whether Srebrenica happened
or not, whether the eight thousand people who were killed ever existed at all. All that would

be in question were it not for the Tribunal. Keraterm, Manjaca, Trnopolje, all those camps, the
crimes in Visegrad, the crimes in Foca, in many other places, in Celebiéi, would be in question.
Were it not for the Tribunal, all that would be in question. The Tribunal has therefore undoubtedly
played an extremely positive role. In fact, the only positive role, having in mind the way in which
the international community treats what happened in the former Yugoslavia.‘

SENSE Agency, Against All Odds, 2003, www.sense-agency.com/documentaries.42.html

37  Although the Hague Tribunal has applied this principle of accountability to a relatively small
sample of 161 accused persons, it has covered very successfully virtually all the more important
locations of mass crimes committed in Bosnia and Herzegovina, Croatia and Kosovo, and to a small
degree in Macedonia. And it has established what happened there. | wish to point out again that it
is never too much to keep repeating that the established and adjudicated facts are the most precious
legacy, and that the transcripts and databases of the Tribunal contain a veritable treasure trove.
Mirko Klarin: The established and adjudicated facts are the main legacy of the Hague Tribunal, in: Svetlana Slapsak,

Natasa Kandi¢ (Ed.), Transitional justice and reconciliation in post-Yugoslav countries - The voices of institutions,
religious communities, activists, academics, culture and victims, 2015

38 Some of the Tribunal’s Achievements:

- Establishing the facts

The Tribunal has established beyond a reasonable doubt crucial facts related to crimes committed
in the former Yugoslavia. In doing so, the Tribunal’s judges have carefully reviewed testimonies of
eyewitnesses, survivors and perpetrators, forensic data and often previously unseen documentary
and video evidence. The Tribunal’s judgements have contributed to creating a historical record,
combatting denial and preventing attempts at revisionism and provided the basis for future transi-
tional justice initiatives in the region.

www.icty.org/en/about/ tribunal/achievements

39 ‘We do not undertake investigations to do historical surveys, to provide the public with
general information, or to extend the bounds of international law, for its own sake. But the
recording by international investigators of irrefutable evidence of crimes prevents history from
being falsified and the past from being distorted.‘

Louise Arbour in Frederiek de Vlaming: The Yugoslavia Tribunal and the Selection of Defendants, 2012
http://amsterdamlawforum.org/article/view/260/455

40 In September 2002, the Republika Srpska government office for the investigation of war
crimes issued a report claiming that only 1,200 Muslim soldiers had been killed in Srebrenica while
engaging in armed conflict (i.e., not as part of a genocidal plan). Yet more recently, it seems that
the regime of denial is slowly crumbling, in part as a result of the Hague trials, backed by political
pressure from the European Union. Only a minority of Bosnian Serb politicians still deny that the VRS
was responsible for the massacre of more than 7,000 Muslim men and boys at Srebrenica in 1995.
In November 2004, the Republika Srpska government’s Srebrenica Commission officially recognized
that 7,800 Bosnian Serb men were killed at Srebrenica and the Republika Srpska government
apologized to the relatives and accepted that ‘a war crime of enormous proportions took place.‘

Richard Ashby Wilson, Judging History: The Historical Record of the International Criminal Tribunal for the Former
Yugoslavia, in: Human Rights Quarterly 27, 2005

41 In the view of journalist Ljiljana Smajlovi¢, ‘there’s no question that the ICTY has educated
the public; we’ve found out more about war crimes and the inner workings of the government
than we would ever have found out—and about the criminal aspects of the regime.* The public
now accepts that Serbs committed enormous crimes, including the Srebrenica massacre. Jadranka
Jelin¢i¢ makes much the same point: ‘It’s now very difficult to deny that certain things happened
and that cultural elites were responsible. Still, this knowledge doesn’t necessarily make people
regret crimes they can no longer credibly deny.‘

Diane F. Orentlicher, Shrinking the Space for Denial - The Impact of the ICTY in Serbia, Open Society Justice Initiative, 2008

42 Beyond a Reasonable Doubt

The standard that must be met by the prosecution’s evidence in a criminal prosecution: that no
other logical explanation can be derived from the facts except that the defendant committed the
crime, thereby overcoming the presumption that a person is innocent until proven guilty.

www.legal-dictionary.thefreedictionary.com/beyond+a+reasonable+doubt
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43 When it was established in 1992, the Tribunal was widely seen as a fig-leaf to hide the
pusillanimity of the western powers, who did not want to intervene in conflagration devouring
the Balkans. It took years for the Tribunal to establish itself. Its first few trials were of low-level
torturers and murderers, and there were complaints that even these took too long. Prosecutors
said this was part of a deliberate strategy of starting with the small fry and working up the chain
of command.

The Economist, Justice for Milosevic, 2001, www.economist.com/node/ 681643

44 Richard Goldstone, Chief Prosecutor (1994-1996)

‘Our problem was that unlike Nuremberg, if you look at the Nuremberg record you will find evidence,
mainly documentary, the Nazis left documents, they convicted themselves out of their own hand-
writing. In the former Yugoslavia there was no smoking gun, we had to build cases with witnesses.
Who could the witnesses tell us about? They could tell about the people in the camps, the camp
commanders. They had no evidence to give us about the orders higher up. So we had to build up
the cases from the bottom up.*

SENSE Agency, Against All Odds, 2003, www.sense-agency.com/documentaries.42.html

45 All living indictees have now been tried or otherwise ‘processed’. Given the Tribunal’s
shaky start, this is an achievement worth acknowledging. Nonetheless one may wonder whether,
with the shift to a focus on ‘leaders’, the Tribunal has fulfilled its UN mandate ‘bring to justice the
persons responsible for them’. The 161 accused by the Court constitute far from the totality of
the offenders. It is contested even whether it includes all of those most responsible at the highest
level: Ramet lists six top-level politicians and military men who escaped indictment, including
most egregiously Borisav Jovi¢, who clearly incriminated himself in his memoirs.

Marlies Glasius, Francesco Colona, The Yugoslav Tribunal: The Moving Targets of a Legal Theatre, 2014
www.dare.uva.nl/document/2/ 151941

46  When we focus on the issue of the responsibility of the defendants, the ICTY caseload reveals
a clear increase in leadership cases over the years. Nevertheless, over 80 percent of all ICTY indictees
occupied mid-level or lower level positions. Only 20 percent of the defendants were senior officials
active at state or federal level.

Frederiek de Vlaming, The Yugoslavia Tribunal and the Selection of Defendants, 2012
http://amsterdamlawforum.org/article/view/260/455

47 From the outset, the ICTY suffered from a negative reputation among the various domestic
constituencies in the Western Balkans, including BiH. Entity institutions in particular often regard
the ICTY as a hostile political body. The antagonism toward the ICTY has been attributed to igno-
rance among domestic constituencies as to the Tribunal’s operation as well as to the dissatifaction
with its perceived bias over whom it chooses to indict. The popularity of the Tribunal throughout
the region is inversely proportionate to the number of indictees hailing from the majority ethnic
community in question, while the minority within each state has a more positive view of the Tribunal.

Mirko Klarin, The Impact of the ICTY Trials on Public Opinion in the Former Yugoslavia, in: The Penn State Journal of
Law & International Affairs, Vol. 3, 2014

48 Thus, Coliver, who spent the years 1996-1998 in Bosnia writes that ‘most Croats and Serbs
viewed the Tribunal as utterly biased against their communities’. In Bosnia, however, the Tribunal
is often accused of meting out sentences too mild in comparison to the gravity and atrocity the
indictees committed.

Marlies Glasius, Francesco Colona, The Yugoslav Tribunal: The Moving Targets of a Legal Theatre, 2014
www.dare.uva.nl/document/2/ 151941

49 The ICTY, however, delivers a ‘justice‘ that is biased, with prosecutorial decisions based on
the personal and national characteristics of the accused rather than on what available evidence
indicates that he has done. This bias is seen in the failure to prosecute NATO personnel for acts
that are comparable to those of people already indicted, and in the failure to prosecute NATO
personnel for prima facie war crimes.

Robert M. Hayden, Biased Justice: ‘Humanrightsism* and the International Criminal Tribunal for the Former Yugoslavia,

2011, www.wilsoncenter.org/publication/ 191-biased- justice-humanrightsism-and-the-international-criminal-Tribunal-
for-the-former

50 In 2000, the ICTY also dealt with NATO bombing of the FRY. Following the fact that the ICTY
Prosecutor ‘has received numerous requests that she investigate allegations that senior political
and military figures from NATO countries committed serious violations of international humanitarian
law during the campaign’, she established a Review Committee which issued the report in June
2000. Following the report, the Prosecutor rejected the general call for criminal investigation of
NATO bombing and specific calls to investigate the use of depleted uranium and cluster bombs.
She also decided not to investigate the cases of civilian victims. The report justifies this rejection
on a number of grounds. It stated that the ICTY has no jurisdiction over the legitimacy of the
NATO’s use of force, because ‘crimes against peace’ are a matter for the 1CJ.

Dubravka Zarkov, Ontologies of International Humanitarian and Criminal Law, in: Dubravka Zarkov, Marlies Glasius,
Narratives of Justice In and Out of the Courtroom, 2014

51 The question of politicization is not a straightforward one. The decision to establish the
Tribunal was political, and it was established for a political purpose, but its internal mandate was
to deliver justice.

The Tribunal was a tool of politics, but it was a judicial, not a political tool. It means that the
Tribunal itself, once created, was independent. The independent status of the Tribunal meant that
it developed a momentum of its own; success depended on the Tribunal’s ability to independently
manipulate the political context in which it operated in order to fulfil its judicial mandate. The
Tribunal had to perform a delicate balancing act in order to fulfil its internal mandate, which was
to deliver justice with reference to its external purpose, which was international peace and security.

Rachel Kerr, The International Criminal Tribunal for the Former Yugoslavia: An Exercise in Law, Politics and Diplomacy, 2004

52 Given the United States and the EU’s reliance on Mr. Milosevi¢’s cooperation as the key

to the success of the Dayton Accords, it is not surprising that the United States and the United
Kingdom would withhold evidence from the Office of the Prosecutor, such as wire taps, electronic
surveillance, and satellite photography that would have facilitated Mr. Milosevic’s indictment for
war crimes in Bosnia. At the height of the Kosovo crisis in the spring of 1999, however, the U.S.
and British governments belatedly came to the conclusion that Mr. Milosevi¢ was not the solution
to peace in the former Yugoslavia - he was the problem. In several speeches in April and May,
Madeleine Albright signaled that the United States was not opposed to an indictment of Mr. Milosevic.
Simultaneously, U.S. and British officials began to turn over long-awaited sensitive intelligence
material to the Office of the Prosecutor.

Paul R. Williams, Michael P. Scharf, Peace with Justice? War Crimes and Accountability in the Former Yugoslavia, 2002

53 It was no coincidence that Karadzi¢ was captured less than two weeks after a new govern-
ment took office in Belgrade - the leading party’s commitment to Serbia’s entry into the European
Union is widely believed to have provided a crucial margin of victory in parliamentary elections
two months earlier - or that his arrest followed the replacement of the longtime head of Serbia’s
security services with someone committed to the new government’s pro-Europe platform.
Understanding that the path to EU membership requires full cooperation with the ICTY, Serbia
took a major step toward fulfilling its outstanding obligations to the Tribunal.

Diane Orentlicher, Shrinking the Space for Denial: The Impact of the ICTY in Serbia, Open Society Justice Initiative, 2008

54  Since its beginning the Tribunal has been the bearer of all hopes and contradictions. For
better or for worse, an extraordinary laboratory of international law is being born, the judicial
side of globalism. Object of all pressures and desires, the Tribunal is a mine field, for its work consists
not only in judging the past but also in modelling the present and the future.

Pierre Hazan, Justice in a Time of War: The True Story Behind the International Criminal Tribunal for the Former
Yugoslavia, 2004

55 Since the beginning of its work the Tribunal has faced critique from all sides. Main points:

- The juridical basis: established by resolution under Chapter VIl of the UN Charter instead of a

treaty and its ratifications: is the Tribunal legal?

The Secretary-General explained that the treaty approach would not be suitable: it would require considerable time
to establish an instrument and then to achieve the required number of ratifications for entry into force. Even then,
there could be no guarantee that ratifications would be received from those States (read: the successor States of the
SFRY) and which should be parties to the treaty if the treaty were to be truly effective.

Sonja Boelaert-Suominen, The International Criminal Tribunal for the former Yugoslavia and the Kosovo conflict,
International Review of the Red Cross, No. 837, 2000

- Compatibility of peace and justice, of law and the interests of peace builders and politicians.
Peace and justice were once generally considered divisive; that in order to broker a peace agreement between
warring parties, sometimes justice had to be sacrificed. [...] The ‘peace versus justice’ approach is outdated.

It is now common to speak of justice reinforcing peace; that ‘we cannot have peace without justice’. In 2004 UN
Secretary-General Kofi Annan affirmed that ‘justice and peace are not contradictory forces. Rather, properly pursued,
they promote justice and sustain one another’.

Andrew Clapham, Paola Gaeta, The Oxford Handbook of International Law in Armed Conflict, 2014

- Indictment strategy from the ‘bottom-up‘: Prosecution of many low level perpetrators while
keeping untouched several high-level figures. See footnotes 43-46

- (Too) late indictment of the ‘tops‘ in the chain of command.

Full application of the norm of justice would have dictated the indictment of Mr. Milosevi¢ in 1995, if not earlier. But
Mr. Milosevi¢ remained unindicted until 1999 as a result of the prevalence of the approach of accommodation, the
institutional inadequacies of the Tribunal, and the failure of the United States and Britain to realize until 1999 the
value of such an indictment to peace-building.

Paul R. Williams, Michael P. Scharf, Peace with Justice? War Crimes and Accountability in the Former Yugoslavia, 2002

Franjo Tudman, Alija Izetbegovic¢ escaped prosecution by dying before the indictment (Tudman 1999/1zetbegovi¢ 2003)
- Is the Tribunal biased? See footnotes 47-50

- NATO has never been prosecuted for bombing Serbia in 1999. See footnotes 49, 50

- Influence of politics? See footnotes 51-53

- Is the Tribunal western oriented and dominated?

At the very heart of the Tribunal s problem, however, is the undermining of what is advertised as international justice
by great-power interests. It has long been more or less clear that, from the perspective of Washington and other Western
capitals, the ICTY functions as a weapon in the arsenal of increasingly militarized foreign policies, which involve options
ranging from economic sanctions to drone attacks, and the ICTY has found it hard to resist going along with the geo-
political priorities of its sponsors.

Gordon N. Bardos, Trials and Tribulations: Politics as Justice at the ICTY, in: World Affairs Journal, 2013

- Is the Tribunal too expensive?

By the time the ICTY shuts down in 2016, it will have been in existence for some twenty-three years. The Tribunal s
costs have been astronomical; the final price tag will probably run over $2 billion. Legal scholar and anthropologist
Robert Hayden has estimated that the ICTY will have spent about $14 million per individual trial.

Gordon N. Bardos, Trials and Tribulations: Politics as Justice at the ICTY, in: World Affairs Journal, 2013

- Lengthy trials. Several defendants have spent 10 years or more in The Hague.

- Failure of the Tribunal to mediate its work in the former Yugoslav countries

As Mirko Klarin underlines, ‘if the impact of the ICTY in the countries of the former Yugoslavia were to be measured
exclusively by the poor perception of the Tribunal that prevails, perhaps the best course of action would be to shut
its doors without waiting for the end of its mandate’. The problem with relying solely on perceptions as a barometer
of the Tribunal’s impact is that they do not necessarily reflect people’s own views, but rather the influence of politi-
cians and the media. The reality is that public opinion in the former Yugoslavia is influenced very little by what the
prosecution and judges are actually doing in The Hague. Public perception is influenced to a much greater extent by
the views of the local political, academic, and cultural elites towards the ICTY and by the manner in which the local
media depict proceedings at The Hague. One possible reason for this is that the ICTY did not establish an outreach
programme until 1999. This means that for the first six years of its existence, local actors in the former Yugoslavia
were able to heavily influence popular perceptions of the Tribunal.

Bert Swart, Alexander Zahar, Goran Sluiter, The Legacy of the International Criminal Tribunal for the Former Yugoslavia,
2011

- Failure of the Tribunal to deter further violence

The worst atrocity of the Bosnian war, the Srebrenica massacre, occurred after the Tribunal had become operational,
and the war in Kosovo took place at a time when the Tribunal already had dozens of suspects in custody. For whatever
reasons, fear of prosecution was neither preventing war nor deterring the commission of war crimes.

Marlies Glasius, Francesco Colona, The Yugoslav Tribunal: The Moving Targets of a Legal Theatre, 2014
www.dare.uva.nl/document/2/ 151941

56 There is data on the trust in the ICTY, dating back to 2002 when the International Institute
for Democracy and Electoral Assistance (IDEA) conducted research that resulted in the following
numbers: ‘For The Hague Tribunal (ICTY), according to the survey trust ratings are highest in Kos-
ovo (83%) and the Bosnian Federation (51%), lowest in Serbia (8%) and RS (4%).’

Iva Vukusié¢, War crimes prosecution: Lessons learned from Bosnia and Herzegovina, 2012
http://digitalcollections.sit.edu/cgi/viewcontent.cgi?article=1093&context=conflict_reconcilation_symposium

Short term popularity polls may not be a good guide to the long-term cognitive impact of a Tribunal.
German approval ratings of Nuremberg went from 78% in 1946 to 38% four years later to just 10%
by 1952.

Marlies Glasius, Francesco Colona, The Yugoslav Tribunal: The Moving Targets of a Legal Theatre, 2014
www.dare.uva.nl/document/2/ 151941
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57  All trials at the ICTY are open to the public and proceedings from the Tribunal’s three
courtrooms are broadcast on the internet in order for audiences across the globe to follow pro-
ceedings. Judgements and initial appearances are broadcast live. All other sessions are broadcast
with a 30-minute delay.

Court Schedule: www.icty.org/node/8397
Courtroom Broadcast: www.icty.org/sid/252
Or see the weekly TV Tribunal summary: www.sense-agency.com/tv_tribunal/tv_tribunal.15.html

58 Upon arrival at the ICTY, all visitors must show photo identification. At this time, the security
officers at the front entrance will provide you with a pass to enter the courtroom. You will then
go through a security check, including a metal detector.

No food, drinks, cameras, cell phones, audio recorders and other electronic equipment are per-
mitted in the public galleries of the courtrooms. Lockers for cameras, mobile telephones or other
electronic equipment in the security booth at the front entrance, but the number of these lockers
is limited.

Before entering the courtroom, you will be subject to another security check, including passage
through a metal detector.

www.icty.org/en/node/ 8094

59 The two official languages of the Tribunal are English and French and all staff and judges
must speak at least one of these languages. In addition to that, and in accordance with interna-
tional human rights standards, all accused have a right to use their native language in court. The
accused before the Tribunal speak Bosnian/Croatian/Serbian (BCS), Albanian or Macedonian. As

a consequence, all court proceedings are held in at least three, and sometimes four, languages
while the vast majority of its written documents are translated into anywhere from two to five
languages. Interpreters, who work with the spoken word, and translators, who work with the written
text, are therefore critical to practically every aspect of the Tribunal’s work.

Each courtroom has several soundproof interpretation booths to provide simultaneous interpretation
services for all the court participants and for the listening public. Interpreters work in teams of
two and interpret for 30 minutes at one time, while their colleague provides back-up. After 30
minutes, they switch. Interpreters must speak in the first person, making the words sound both
natural and fluent, and convey the wording used by those they interpret with the greatest accuracy
and neutrality. Any mistakes made in court are quickly acknowledged and rectified. Interpreters
are also required to respect the confidentiality of the proceedings and strive for professional
detachment at all times.

www.icty.org/en/about/registry/translation-and-interpretation

60  This trial has been going on for almost a year now, and if you are in the courtroom for the
first time, as | am, it is not easy to follow what is happening. Not because of the topic at hand but
because of the procedure. A withess may be examined in minute detail, and it is easy to become
lost if you don‘t keep in mind what it is all about. Often there are procedural questions that

have to be clarified, which makes it even more difficult for an observer. [...] | admire the evident
concentration of the judges, since | myself feel that | may fall asleep at any moment. Now, after
spending some time in this courtroom, | understand why it is empty. A trial - every trial, not only
this one - is painstakingly slow and boring. But this is exactly as it should be. A trial is not a show
for the audience. It does not need to be interesting or entertaining. It is a serious thing: justice is
in question, human lives are at stake, and there is nothing spectacular in proving someone’s guilt
or innocence.

| look at my watch. Only an hour has passed, but it feels like an eternity to me, as if time has

a different quality in this courtroom, as if it is passing more slowly in here than outside in the
streets of The Hague. Perhaps it is. The guard is attempting to defend Zigi¢, who took part in the
massacre. The killing, he says, happened because prisoners tried to escape and were shot while
running away. But why the blood in the room? asks the judge. Why the blood on the walls?

Blood on the walls?

Suddenly | see that picture in front of my eyes, and | realize what the judge is talking about. The
death of 120 prisoners is no longer an abstraction, no longer mere words. Now the tedious, precise
interrogation takes on a new meaning. Now | realize how much we are all poisoned by the trials
depicted in television shows and Hollywood movies, with their rapid exchanges of arguments between
good-looking lawyers in expensive suits. In The Hague there is no such drama. The drama here is
that everything really happened: there were real deaths, real victims, and real murderers. Real
blood.

Slavenska Drakuli¢, They Would Never Hurt a Fly - War Criminals on Trial in The Hague, 2004

61 If we discuss cost, we need to also address the complexity of these cases. Even the least
complicated trials have lasted for months and they are a result of years of investigation: inter-
viewing witnesses across the globe, forensic examinations of mass graves, sweeping archives
around the region, having experts prepare reports, doctors and psychiatrists asses the physical
and psychological condition of the accused... The standard of proof is high, the procedure complex.
The trials include hundreds of witnesses, thousands of documents, months in the courtroom. The
accused are often charged with multiple crimes in a large area over a long period of time. Proving
guilty or establishing innocence takes time and effort and many criticize the trials especially due
to their length.

Iva Vukusic¢, War crimes prosecution: Lessons learned from Bosnia and Herzegovina, 2012
http://digitalcollections.sit.edu/cgi/viewcontent.cgi?article=1093&context=conflict_reconcilation_symposium

62  The competition of different narratives is to be expected (and perhaps essential) in a
criminal trial, both defending another version of reality.

Marlies Glasius, Francesco Colona, The Yugoslav Tribunal: The Moving Targets of a Legal Theatre, 2014
www.dare.uva.nl/document/2/ 151941
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63 While the work of the ICTY has been aimed principally at the people of the former Yugoslavia,
it has had a broader significance as well. This Tribunal represents an historic first step toward end-
ing the tradition of impunity for mass crimes by establishing an effective system of international
criminal law.

Theodor Meron, President of ICTY, May 23rd 2003
www.icty.org/en/press/message-president-meron-icty-community-occasion-tribunals- 10th-anniversary

64 Development of international law:

Hugo Grotius, 1583-1645, Dutch jurist, laid the foundations for international law. He was one of
the first to define the idea of one society of states, governed not by force or warfare but by actual
laws and mutual agreement to enforce those laws.

Lieber Code, 1863, drafted during the American Civil war, a detailed code regulating the conduct
of Union forces. It played an important role in paving the way for developments in international
criminal justice.

1864 first Geneva Convention ‘Convention on the Amelioration of the Condition of the Wounded
and Sick in Armed Forces in the Field*

- the immunity from capture and destruction of all establishments for the treatment of wounded
and sick soldiers and their personnel

- the impartial reception and treatment of all combatants

- the protection of civilians providing aid to the wounded

- the recognition of the Red Cross symbol as a means of identifying persons and equipment covered
by the agreement.

1906 second Geneva Convention ‘Convention on the Amelioration of the Condition of Wounded,
Sick and Shipwrecked Members of Armed Forces at Sea“

The Hague Conventions of 1899 and 1907

First formal statements of the laws of war and war crimes in the body of secular international law.
Both conferences included negotiations concerning disarmament, the laws of war and war crimes.
A major effort in both conferences was the creation of a binding international court for compulsory
arbitration to settle international disputes, which was considered necessary to replace the institution
of war.

1900: Permanent Court of Arbitration in The Hague

A permanent bureaucracy assisting temporary tribunals to resolve disputes among states (or similar
entities), intergovernmental organizations, or even private parties arising out of international
agreements.

1920-1946 League of Nations
Result of the Paris Peace Conference, 1st international organisation to maintain world peace

1922-1946 Permanent Court of International Justice

1925: Geneva Protocol to the Hague Conventions
Ban on all forms of chemical and biological warfare

1929 third Geneva Convention ‘Geneva Convention relative to the Treatment of Prisoners of War*
1945: United Nations

1945-49 Nuremberg Trials

Held by the Allied Forces to prosecute prominent members of the political, military, and economic
leadership of Nazi Germany who planned, carried out, or otherwise participated in The Holocaust
and other war crimes. The first was the trial of the major war criminals before the International
Military Tribunal (IMT). Held between 20 November 1945 and 1 October 1946, the Tribunal was
given the task of trying 23 of the most important political and military leaders of the Third Reich.

1946 International Military Tribunal for the Far East in Tokyo

To try the leaders of the Empire of Japan for three types of war crimes.

- joint conspiracy to start and wage war

- conventional atrocities or crimes against humanity

- planning, ordering, authorization, or failure to prevent such transgressions at higher levels in the
command structure

1946: International Court of Justice (ICJ)
Decides disputes between states

1948: United Nations Convention on the Prevention and Punishment of the Crime of Genocide
1948: Universal Declaration of Human Rights

1949 fourth Geneva Convention ‘Convention Relative to the Protection of Civilian Persons in Time
of War*

The 1949 conventions have been modified with three amendment protocols:

Protocol | (1977) relating to the Protection of Victims of International Armed Conflicts

Protocol Il (1977) relating to the Protection of Victims of Non-International Armed Conflicts
Protocol Il (2005) relating to the Adoption of an Additional Distinctive Emblem.

1993: International Criminal Tribunal for the Former Yugoslavia (ICTY)
1994: International Criminal Tribunal for Rwanda (ICTR)

1998: Rome Statute of the International Criminal Court

The treaty that established the International Criminal Court (ICC). It was adopted at a diplomatic
conference in Rome on 17 July 1998 and it entered into force on 1 July 2002. Among other things,
the statute establishes the court’s functions, jurisdiction and structure.

1997: Extraordinary Chambers in the Courts of Cambodia (ECCC)
2002: Special Court for Sierra Leone (SCSL)
2002: International Criminal Court (ICC)

For historical documents see: www.icrc.org/applic/ihl/ihl.nsf/vwTreatiesHistoricalByDate.xsp
For relevant documents see: www.icrc.org/applic/ihl/ihl.nsf/vwTreatiesByDate.xsp

65 Bringing Milosevic to The Hague has been celebrated as the most significant event in the
international efforts to end the culture of impunity, under way since the establishment of the
Yugoslavian and Rwandan war crimes tribunals in 1993 and 1994, the adoption of the Statute of the
International Criminal Court in 1998 and the commencement of criminal procedures in several
countries against former domestic or foreign political leaders. The record of these events is mixed.
But there is no doubt that they manifest a renewed urge today to think about international politics
in terms of domestic categories. The universalisation of the Rule of Law calls for the realisation
of criminal responsibility in the international as in the domestic sphere. In the liberal view, there
should be no outside-of-law: everyone, regardless of place of activity or formal position, should
be accountable for their deeds.

Marui Koskenniemi, Between Impunity and Show Trials, 2002, www.mpil.de/files/pdf1/mpunyb_koskenniemi_6.pdf

66 In every conflict area, political leaders, diplomats, military commanders, intelligence chiefs
and pundits will come up with compelling reasons to sidetrack the work of institutions of inter-
national justice. There will always be some initiative that, the diplomats will argue, must come
first. There will always be pragmatic arguments to rationalize the failure, and sometimes the
explicit refusal, of a country or its leaders to cooperate with a prosecutorial and judicial effort
to end the culture of impunity. Pressing for cooperation with an international criminal tribunal

or court will always seem to threaten some reconstruction program, some approaching election,
some debate on a new constitution, some crucial economic or foreign policy decision. But peace-
making and nation-building efforts will neither make peace nor build nations unless they include a
justice component to prosecute the worst violators of international humanitarian law on all sides,
to end the culture of impunity, to make it clear to everyone that no one is above the law.

Carla Del Ponte,Chuck Sudetic, Madame Prosecutor: Confrontations with Humanity’s Worst Criminals and the Culture
of Impunity, 2008

67 ‘Ending the climate of impunity is vital to restoring public confidence and building interna-
tional support to implement peace agreements. "

Kofi Annan, Secretary-General’s remarks to the Ministerial Meeting of the Security Council on Justice and the Rule of
Law: The United Nations Role, www.un.org/sg/STATEMENTS/index.asp?nid=518

68 ICTY: Churchillplein - Johan de Wittlaan - Professor B.M. Teldersweg - Doctor Aletta Jacobsweg -
Plesmanweg - Hubertusviaduct - Waalsdorperweg - Oude Waalsdorperweg: ICC

69 The International Criminal Court is an independent, permanent court that tries persons accused
of the most serious crimes of international concern, namely genocide, crimes against humanity
and war crimes.

The ICC is a court of last resort. It will not act if a case is investigated or prosecuted by a national
judicial system unless the national proceedings are not genuine, for example if formal proceedings
were undertaken solely to shield a person from criminal responsibility. In addition, the ICC only
tries those accused of the gravest crimes.

The ICC is an independent international organisation, it is not part of the United Nations system.
Its seat is at The Hague in the Netherlands. Although the Court’s expenses are funded primarily by
States Parties, it also receives voluntary contributions from governments, international organisations,
individuals, corporations and other entities.

Establishment:

The international community has long aspired to the creation of a permanent international court,
and, in the 20th century, it reached consensus on definitions of genocide, crimes against humanity
and war crimes. The Nuremberg and Tokyo trials addressed war crimes, crimes against peace, and
crimes against humanity committed during the Second World War.

In the 1990s after the end of the Cold War, tribunals like the International Criminal Tribunal for
the former Yugoslavia and for Rwanda were the result of consensus that impunity is unacceptable.
Because they were established to try crimes committed only within a specific time-frame and during
a specific conflict, there was general agreement that an independent, permanent criminal court
was needed.

On 17 July 1998, the international community reached an historic milestone when 120 States
adopted the Rome Statute, the legal basis for establishing the permanent International Criminal
Court. The Rome Statute entered into force on 1 July 2002. As on April 1st 2015 the Rome Statute
is ratified by 123 countries which are therefore members of the ICC.
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71 Who'’s Singin’ Over There? / Ko To Tamo Peva

Yugoslavia, 1980, directed by Slobodan Sijan

A dark comedy, the film tells a story about a group of passengers traveling by bus to Belgrade
in 1941, during the last days of the Kingdom of Yugoslavia, just before the Axis occupation of
Yugoslavia.
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